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SACRAMENTO UPDATE

Budqet Conference Committee

High Risk Pest Exclusion Program. On June 12, 2007, the Conference Committee

reached a compromise agreement and approved a $1,523,000 augmentation for county
agriculture commissioners, and a $677,000 augmentation to expand vehicle pest
inspections at border protection stations. The proposal was approved by a vote of
2 to 1 in the Assembly and 3 to ° in the Senate.

Public Transportation Account Shift and Proposition 42 Spilover Revenue. A
coalition including the California State Association of Counties (CSAC), League of
Cities, Associated General Contractors, and California Chamber of Commerce have put
forth an alternative to the County-opposed Assembly "spillover" proposal, which would
add these revenues to the Proposition 42 revenues and change the distribution formula
among State Transportation Improvement Program (STIP), cities, counties, and transit
beginning in FY 2008-09 as follows:

. Reduce the STIP share from 40% to 35%

· Reduce the cities share from 20% to 15%
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· Reduce the counties share from 20% to 15%

· Increase the transit share from 20% to 35%

The coaliion proposal would protect both the spilover revenues for transportation
purposes and the current Proposition 42 distribution formula. Specifically, the proposal
would: 1) allocate 50 percent of the spillover portion to transit and 50 percent for general
fund relief for the next three to five years by putting the revenues towards retirement of
transportation bond debt; and 2) sunset this provision after three to five years and
allocate the entire sales tax on gasoline through the existing Proposition 42 formulas,
which are 40 percent STIP, 20 percent counties, 20 percent cities, and 20 percent
transit.

According to CSAC, this proposal would provide a transition period for transit and
the general fund to receive the total spilover in the short-term, but it poses no risk in the
long-term for the other purposes funded by Proposition 42 when spilover becomes less
predictable. CSAC indicates that this would also ensure that all sales taxes on gasoline
are treated equally and dedicated for transportation purposes into the future that
support the entire interconnected system.

Pursuit of County Position on Budqet Items

Proposition 1 B Funding for Local Streets and Roads. The Senate approved

$400 million for one year of Proposition 1 B funding for local streets and roads and the
Assembly approved $600 million for the same purpose. Proposition 1 B, which was
approved by the voters in November 2006, authorized the sale of $19.925 billon of
general obligation bonds for various transportation purposes. Of this amount,

$2.0.-billon is to be deposited in the Local Street and Road Improvement, Congestion
Relief, and Traffic Safety Account of 2006.

The Governor's May Revision proposal included $600 millon for FY 2007-08 which
would be equally distributed between counties and cities. The Department of Public
Works (DPW) expects to receive an estimated $58.2 million from the $300 million slated
to be allocated to counties in FY 2007-08. Under the Senate version, DPW's share
would be reduced by one third from $58.2 milion to less than $39 milion.

The May Revision Budget proposal also includes an additional allocation of $3.8 bilion
over the next three years, for a total allocation of $11.5 billion of the total approved
amount of $19.925 billion, to fund other programs under Proposition 1 B. An additional
$1.3 billion is allocated in FY 2007-08. However, the funding levels for the Streets and
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Roads Program remains unchanged with the County's direct allocation remaining at
$58.2 million in FY 2007-08.

In light of this additional allocation of bond funding for other programs in Proposition 1 B
as part of the FY 2007-08 State Budget, DPW is concerned that the State may not have
sufficient bond financing capacity to fully allocate the remaining bond funds for the Local
Streets and Roads Program beyond FY 2009-10 in a timely manner. Therefore,
DPW recommends that the County support the Assembly approval of $600 million in the
FY 2007-08 allocation of Proposition 1 B funding for Local Streets and Roads.

Support for the Assembly version of Proposition 1 B funding for local streets and roads is
consistent with existing County policy to support the direct allocation of funds to local
governments for the preservation of local streets and roads, without reducing other
transportation funds or impacting other agencies, as well as Board Action on
December 5, 2006 to maximize the amount of funding available to the County from
the various bond acts. Therefore, our Sacramento advocates wil support the
Assembly proposal to allocate $600 millon under Proposition 1 B for local streets
and roads.

Integrated Regional Water Management (IRWM). The IRWM Program is intended to
promote and practice integrated regional water management to ensure sustainable
water uses, reliable water supplies, better water quality, and other strategies. The
Senate rejected the Governor's proposed funding for Proposition 84 (Safe Drinking
Water, Water Quality and Supply, Flood Control, River and Coastal Protection Act
of 2006) and Proposition 1 E (Flood Protection and Disaster Preparedness) IRWM
($257.9 million). The Senate did augment $20 million from Proposition 1 E Stormwater
Flood Management funding and approved Budget Bil Language specifying that
Proposition 1 E Stormwater funds be allocated for projects in the Northern Bay Area and
Marin County.

The Assembly approved Proposition 84 IRWM funding and $100 million in
Proposition 1 E Stormwater funding as a separate program contingent upon legislation.
DPW supports the Assembly's approval of a $100 millon appropriation in
Proposition 1 E Stormwater Flood Management funding as part of the State's
FY 2007-08 Budget to be allocated to the State Department of Water Resources (DWR)
for the purpose of constructing projects through an early implementation program to
manage stormwater runoff, reduce flood damage, and where feasible, provide other
benefits including ground water recharge, water qualiy improvement, and ecosystem
restoration. Projects implemented with these funds should (1) not be part of the
State Plan of Flood Control in the Central Valley and (2) be consistent with any

applicable integrated regional water management plan.
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Even though DPW is not seeking an earmark, the department recommends support for
the $100 million appropriation to DWR to enable the County to seek additional funding
for the construction of the Big Tujunga Dam seismic rehabilitation and spillway
modification project. This project wil restore the flood management capabilties of the
dam and also allow DPW to conserve an additional 4,500 acre-feet of stormwater each
year. Support for the Assembly's proposal is consistent with existing policy to support
legislation funding the planning, operation, and maintenance of watershed or multi-use
projects. Therefore, our Sacramento advocates wil support the Assembly's
$100 millon appropriation to DWR.

Health Care Reform Advances

On June 7, 2007, the two health care reform measures proposed by the Democratic

leadership, AB 8 (Nuñez) and SB 48 (Perata), passed their respective houses of origin
on partisan votes, with only Senator Lou Correa (D-Orange County) voting no on SB 48.

Assembly Speaker Nuñez and Senate President Pro Tem Perata characterized their
proposals as very similar. Both bills propose to: 1) require employers to spend
7.5 percent of their payroll on health care or pay into a State pool, 2) subsidize

insurance for children of families earning less than three times the Federal poverty level,
and 3) require insurers to spend at least 85 percent of premiums on medical care.
Workers in the State pool would be required to contribute toward the insurance
premium. SB 48 would limit that contribution to five percent of income, while AB 8 has
no cap. AB 8 would exempt businesses from the employer mandate that have been
operating for three years or less, employ fewer than two people, or have an annual
payroll of less than $100,000. SB 48 does not include this employer exemption.

The major elements of the two proposals are summarized in Attachment i.

The Assembly debated AB 8 for over two hours and many members from both sides of
the aisle spoke. Republicans objected to the 7.5 percent payroll fee on employers for
employee health care coverage, indicating that it would amount to a job kiler in
Caliornia. Republicans also expressed concern over the lack of consideration paid to
their alternative proposals. In the Senate, only Senators McClintock and Runner spoke
against SB 48. Senator McClintock indicated that some states are experiencing

problems with similar health care reform measures, including Massachusetts and

Tennessee. Senator Runner acknowledged the existence of a health care crisis
and offered to work with Senator Perata and others so that any bil going forward would
be a bi-partisan effort. Senator Perata agreed to work with him and other interested
Republicans, and suggested that a conference committee on health care reform could
convene sometime in July or August.

Sacto Update 2007/sacto 061307



Each Supervisor
June 13,2007
Page 5

Although legislative language on the Governor's health care reform plan has still not
been released by the Administration, a Legislative Counsel opinion on the plan
requested by Assembly Republican Rick Keene was recently provided to CSAC staff.
Legislative Counsel determined that the fees to be assessed against employers, doctors
and hospitals were actually taxes and would require a two-thirds vote of the legislature.
However, Legislative Counsel cautioned that its conclusion was based only on the
proposal and could change once it is in bil form with all the appropriate detaiL.
The Legislative Counsel opinion is included as Attachment II.

We will continue to keep you advised.

DEJ:GK
MAL:IGR:acn

Attachments

c: All Department Heads
Legislative Strategist
Local 660
Coaliion of County Unions
California Contract Cities Association
I ndependent Cities Association
League of California Cities
City Managers Associations
Buddy Program Participants
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Honorable Rick Keene

Room 2158, State Capitol

REVENUE ToFONDHEALTH CARE, #0703058

Dear Mr. Keene:

You have submitted a lO-page document entitled "Governor Schwarzenegger's

Health Care Proposal" (hereafter the proposal) and asked us to determine whether the charges
proposed to be assessed against certain employers and against physicians and surgeons and
hospitals would, if enacted, constitute a tax for purposes of Section 3 of Article XIII A of the
California Constitution.

Preliminarily, we point out that our analysis is based solely on the description of
these charges as set forth in the proposaL. The determination of whether a charge constitutes a
tax or a fee often turns on the details of the provisions imposing the charge. Because our
opinion is based only on a proposaL, we necessarily are without.all the details that would be
required for implementation of its provisions and that could affect a determination of whether
these particular charges would constitute a tax or fee for purposes of Section 3 of Article XIII A
of the California Constitution. Consequently; absent those details,wéwere required to maké
certain assumptions, and our conclusion could be affected to the extent our ass~mptions differ
from the language of the proposal in bil form. That is, our determination of whether a

particular bil would impose a tax for purposes of Section 3 of Article XII A of the California
Constitution is made based upon an assessment of the provisions of the bil itself.1

1 Similarly, whether a supermajority vote would be required for enactment of a bil

necessarily depends on its provisions considered in their entirety. For instance, a bil that would

impose a state tax does not require a two-thirds vote for purposes of Section 3 of Article XIII A of
the California Constitution unless it is additionally determined that the bil's state tax provisions,
taken as a. whole, would increase state tax revenues. Additionally, whether the bil's provisions
would trigger other bases for a supermajoriry vote requirement, such as an urgency clause (subd.

(d), See. 8, Art. IV, CaL Const.) or a General Fund appropriation for other than public schools

(continued... )
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Californians (proposah. pp. 2 to 7, iricl.); and (3) affordabilty and cost containment that'lb11ld.
revise state tax laws to he consistent with specified federal tax law provisionsreláting to health
care coverage and would establish various procedures and requirements to reduce the cow"o
health care coverage (proposal, pp. 7 to 10, incl.). . . .

To a¿hieve uhi'lersal health care coverage, the proposal wouldiinposean "individrtal'
mandate," as described by the proposal, requiring all Californians to secure and maintain
coverage consisting, at minimum, of"... a $5,000 deductible plan with maximum out-ofpocket. .
limits of $7,500 per pêrson and $10,000 per family" (proposaL, pp. 4 and 6). The proposal
would assist low-income persons to comply with the individual mandate by expanding the
Healthy Families Program (Part 6.2 (commencing with Section 12693) of Division 2 of the

Insurance Code) to include children in famílies with a household income up to 300 percemof
the federal poverty levef and by creating a purchasing pool to subsidize the cost of health care
coverage for legal residents with "individual or employer-sponsored coverage" who have an
income between 100 and 250 percent of the federal poverty level (proposal, pp. 4, 5, and 6).
The health care coverage under the purchasing pool would be "at the level of Knox-Keener1/
medical benefits plus prescriptien drugs," and participants' contribution amount towards the
premium for this coverage would be set between three and six percent of their gross income

(proposal, pp. 5 and 6). Persons who do not qualifY for a subsidy would be able to purchase the
minimum coverage required to satisfy the individual mandate through the purchasing pool

(proposal, p. 7).
The proposal identifies five categories of state COStS that would be incurred by its

implementation: (1) expansion of the Medi-Cal program and the Healthy Families Program;

:'.-.'. -'.._'-~ -.,': ."... - ;~::::. ::-': .

".:.:..' "':",'

:-':-..-._1.-::,....

(...con tinued)
(subd. (d), See. 12, Art. iv, Cal. Const.), would be determined by considering all provisions of the
bilL.

2 The Healthy Familes Program currently provides coverage to children in familes with

a household income up to 250 percent of the federal poverty level (Sec. 12693.70, Ins. C.). The
federal poverty level for 2007, for the continental United States, is an annual income of$20,650 for

a family of four, . increased by $3,480 for each additional family member (Fed. Reg., VoL 72,
Number 15, at pp. 3147-3148, January 24,2007).3 The Knox-Keene Health Care Service Plan Act of 1975 provides for the licensure and

regulation of health care service plans by the Department of Managed Health Care and requires
plans to provide specified benefits (Ch. 2.2 (commencing wirh See. 1340) of Division 2 of the
Health and Safety Code).

; :-';~;." ::f,:.~~g~:¡:?: f:\~?3~~~~:~-;~':'if;:;'"" .-. ~ - ."'

.~ ~~,~:.~~"':' '. . ¡.

c ~- ,,- _: '



;'¡.
.. ...' ~.. ".;-- ".'

.-, ,
~-' . .

.'._'.-. .'
. -..... '--' ..,: .':-.'--.:,'

Rick Keene - Reqùtst#Ø703Ò58'-;:Et~~~X~iC_';d
;"',_.-!:--,:".

~~...i:"':'.",."""..,.:
:'-r_~~~:' . .

:. ,..: - :.-; ~., .

- . : ',';- -:~: --:.'_:; --- ".. ~ ...
.-- .--. - .- - .' :.. - " . - . . . . .- .-_ -_ - _._:'_;n. .~.__. _ _ '...... _ .

- (2 )estabIishmentandöp-era.tÍòh'bftht'pui-ha~ingpooli (3) prevention andwellriess~ni~*~~reW--'

(4) taxationrevisionsi-áng (5)i~creasèi;iii. the reimbursement rate under the Medi~Çalprpgrani-

(pröpösal,p.lO), __ ....,' , " '. .' . , ' .... ,'_,.
o-n-thernn_clingside;,theproposâLwould require "( e )mployers with 10?t~dni()ri~-;. ,. '~~~~0~.0_-proposal, p;7.t _ ThepmposalwouIa-alsö require hospital~ to "... contribute4%ofgtoss',

revenues and physiciåns .;. (tö) cClntribute2% of gross revenues" (hereafter the provider
contributìön; proposaL, p. 7).5 The ernployer and provider contributions would be.deposited
intotheHealth-Care Services. F~nd, .created by the, proposal, and"... segregated. from'tht~tate'
general fundandwilLbethesöÙrce fòrpayment of health care coverage ..." (proposal,p.7).
The proposal identifies county and state savings from eliminating certain health care coverage
programs as additìonal revenue sburçes forimplementation of its provisions (proposal,p.iO).

The quesrlonpresèntedis whether either the proposed employer Contribution odhe
proposed provider contribution would, in this context, constitute a tax for purposes bf Section
3 of Article XII A of the California CQnstitutiÓn (hereafter Section 3).

A statute that indud~s changes in state taxes for the purpose of increasing revenues
is subject to the provisions of Section 3, requiring a two-thirds vote of the membership of each
house of the Legislature for enactment. Section 3 reads as follows: /

4 The employer contribution has certain similarities to Maryland's Fair Share Health

Care Fund Act that would have required an employer with more than 10,000 Maryland employees
to spend at least 8 percent of its payroll on employees' health care coverage or pay the- difference

between that amount and its actual expenditures for such coverage to the state for its Medicaid alld

children's health programs (Retail Indus. Leaders Ass'n. v. Fielder (4th Cir. 2007) 475 F.3d 180, 183;
hereafter Fielder). A federal appellate court found that the act did not impose a tax for purposes of
the federal Tax Injunction Act (28 U.S.c. Sec. 1341) but that it was preempted by the Employee
Retirement Income Security Act of 1974 (rd. at pp. 188~189). Because Fielder was decided by a

court in another jurisdiction, it is not controllng and constitutes only persuasive authorìty for

purposes of a court's decision in this state construing this state's constitution (Schweiger v. Superior

Court of Alameda County (1970) 3 Ca1.3d 507,513). We think, however, that Fielder is materially
distinguishable on its facts from the proposal because evidence indicated the Maryland act would
apply only to a single employer, Wal*Mart, and would likely generate no revenues, and thus the
court concluded that the charge under that act served" regulatory or punitive" purposes more than

revenue raising purposes (Fielder, supra, at pp. 183, 185, 189).
5 Although not entirely clear from the proposal, it appears that hospitals and physicians

and surgeons would also be subject to the employer contribution if they employed 10 or more
persons.
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Neither Section 3 hor any other provision of Article XIII A defines taxes for
purposésof ilPPlyi~g thissul'erniajority legislative. vote. requireinent.. Generally, taxes are
describecl¡is hëingitTposed.Jocg¡Úwnite revenue to pay fora variety ofpublic services rather than.

inrecumforcdnferringa sptdfic benefit or granting a privilege, and as being compulsory in: .
natiirt:ratheL;thaii~eing irnposed in response to a voluIltary decision to seek government
pdvilegeiorbènefi1: (5iticlairPaint Co. v: SÛlteBd. ofEqaalization (1997) 15CaI.4th 866; 874;
hereàfter Sinclair). Consequently, whether a levy is a tax or a fee7 depends upon who imposes
the levy, who pays the levy, and the purpose of the levy (see San Juan Cellular Telephone v. Pub.

Servo Com'n (1st Cir. 1992) 967 F.2d683, 685; hereafter Sanjuan). The classic tax raises money

from many or all citizens, is contributed to the general fund, and is spent for the benefit of the
entire community (see Trailer Marine Transport Corp. v. Rivera Vasquez (1se Gr. 1992)977 F.2d

1,5). Whereas a fee is typically collected, by an agency from a particular industry or segment of
the community and used tQ provide "narrow benefits," or to defray the costs of regulation (San

Juan, supra, at p. 685), to mitigate the adverse effects of the payer's activities or products
(Sinclair, supra, at p. 870), or to defray the costs of providing services to the payer. Thus, there is
a spectruinoflevies, with the "dassìc tax" lying at one end and the fee at the other. In applying
this spectrum, the court in San Juan stated the following:

"Courts facing cases. that lie near the middle of this spectrum have tended
... to emphasize the revenue's ultimate use, asking whether it provides a general
benefit to. the public, of a sort otten financed bya general tax, or whether it
provides,morenarrow bênefits to regulated companies or defrays the agency's
costs of regulation... . " (Ibid.)

The question of whether a particular charge constitutes a tax is a question of law,
ultimately determined by a court based on its independent review of all the attendant facts

(Sinclair, supra, at p. 874). Certain categories of charges have been identified by courts as fees
that do not constitute taxes because the charge is imposed to recover the cost of services
provided to the ,payer 

(County of Fresno v. Malmstrom (1979) 94 Cal.App.3d 974, 984), or it is an

\(.~i?~
, .:.....- .:~ ;..':', "'~'-r;' .

" f

6 This 
section was added to the Constitution by initiative measure pursuant to the

approval of the electorate of Proposition 13 at the June 6, 1978, primary election.
7 Except as otherwise specified, a government levy of a type other than a tax shall

hereafter be referred to as a "fee."
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, rathe,r taan a tax becau.se it is imposed by the state for regulatory purposespursuanrro its police
'poweri'atherthan.its ta~ingpower(Sinclair, supra,atp. 875). Fees of this type are known as

r, ~g" 't11a.tgryJeËi!;,(l,bid.l.:.;;Q,sbowthat, aparçicula!chargeis;ivali,d ie, gulatory fee, rather than a

tikjtri~r'gQ~èinrr~htniUÚdestal5lish:"(iJ'thtestirriåted' costs of thè service or regulatory

àctiVity,ahd(~),;thebasis for determining the manner in which the costs are apportioned, so
thàtç_Mi-ges:~90çat,~9to..fpaYQr btar afäiroqeason.able relationship 

to the payor's bu.rdenson
or benefits frçiridieregûlårory activity" (Sinclair, supra, at p. 878; citing San Diego Gas & Electric

Co. v. SänDiego, GountýAir Pollution Control Dìst. (1988) 203 CaL.App.3d 1132, 1146).

A regiilatory fee may be assessed in connection with a program that deters certain
condùct byth()sesubject to its terms or imposes specified requirements on them, or mitigates

theaqverse effects caused by their operations or activities (Sinclair, supta, at p. 870; United
BusinessCom. v. City of San Diego (1979) 91 Cal.App.3d 156, 165; Bidart Bros. v. California Apple
Comtn'n. (9th. tir. 1996) 73 F.3d 925, 930). While a regulatory fee necessarily generates
revenue to support the regulatory program with which it is associated: the principal purpose for
its imposition must be regulation and not revenue generation (Sinclair, supra, at p. 880).
Regulatory activity generally requires that the fee payer conform to certain standards and the
fee suppOrts operation of that regulatory program. If no conditions are imposed, other than
paying the fee, and the fee payer carries out its business with no further conditions, then the
pa.yment is exacted solely for revenue purposes and constitutes a tax (United Business Com. v. City
of San Diego, supra, at p. 165). "If revenue is the primary purpose and regulation is merely
incidental the iinpositíOliis' a tax; while if regulation is the primary purpose the mere fact that
incidentally a revenue is also óbtained does not make the imposition a tax ..." (Ibid., quoting City
and Co unty 

ofSaii 
Francisco v. Boss (1948) 83 Cal.App.2d 445, 450).

Applying 'these principles to the employer contribution under the proposal, it is
diffcult to identifY a regulatory program to which those contributions would apply. As
described, the proposal would impose a mandate on all Californians to secure health care
coverage. In addition, because the employer contribution is to be imposed solely on those

employers who elect not to provide health care coverage to their employees, it may be argued,
although it is not expressed in the proposal, that the purpose of the employer contribution is to
regulate the provision of health care. coverage by employers to employees. By imposing such
requirements, the proposal may have certain regulatory aspects. However, no other aspects of
the proposal, in our view, would directly apply to otherwise regulate the employers who are
required to pay the contributions to fund the proposal's provisions; Thus, we do not believe
that a court would find that the proposal would create a regulatory program with respect to

those employers who elect not to provide health care coverage to their employees. We

r
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it would be necessary to next consider whether the

constitute a valid regulatory fee. As indicated, toesta.blish a
fee, the government must first show the estimated .costs of the

_ . proposal estimates _ the total .state sôSts (or' the
programs, the Medi;èal ptogramand;JheH:ealthy

and the total State costs for the purchasing pool at
The proposal estimates theemployer~ont(Îbü.tiÖh would

reveriues (proposaL, p. 10). Consequently, given thatthepiirchasirig

pool . _ wôuld exceed the total revenues generated by the employer contribution by

$135,OOO;ÖpU,we do not think the employer contribution would be subject to classification as a
tax o.ri the basis thåt it would generate more revenue than the costs of the universal coverage

. componenrofthe proposaL. And, because it appears that all of its revenues would be expended
toJin:id'the provision of health care coverage, we do not think the employer contribution would
be subject to classification as a tax on the basis of its beirig expended for unrelatedpurposes.

Th~ government must, however¡ additionally show that the basis for determining
the manner in which the cOSts of the purported regulatory program are apportioned, results in
an allocation bearing a fair or reasonable relationship to the payer's benefits from the regulatory
activity or the social or economic "burdens" created by the payer's operations or activities

(Sinclair; supra, atp 870, 873-876, 881). Arguably, employers would benefit under the proposal
by having a healthier ~,orkforceinsofar as persons with health care coverage are more likely to
seek preventive care and thereby avoid serious ilness. In that instance, however, we think the
benefii:wQuldaccrlie: primarily totht; etnplöyee who directlyhenefits from bett~rhealth

- resultiiig fromxnat coverage, with the emplöyer beíng only indirectly benefited. Generally, the
canneqionor;nexusbetweenthebeneht conferred by the regulatory programcidthe person
paying the chal;ge. under it muSt be more direCt in nature in order for the charge to constitute a

regulatory fee:. Otherwise, carried to its logical extreme, almost every charge assessed by the
government would be susceptible to characterization as a fee to the extent certain segments of
the general population are incidentally benefited by the program funded by the charge (see~ L-.. rf' T . ,...n\
.èvans 11. ""try OJ "an Jose supra, ai:-p. / jö).
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8 It is unclear from the proposal whether the employer contribution would fund other

components of the proposaL. However, because it is described as being paid "toward the cost of
employees' health coverage" and as a .. ,.. source for payment for health care coverage ..... we assume

for purposes of this opinion that it would fund these particular programs (proposal, p. 7).
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A:p't~et.fve~t' benëGi', to .thiè päyer is not esserítial to constitute a vålitt'regularbry fee,

'.,.. nowever," anirtÌle'dètètriin,a:tion of ~hëther the cost allocation of a regulatory program results.

hetwt:entHèadvtr~.e 'itffettsbéirgmitigâted and the fee payer's operations or activities (Sinclair,
, süpr~, atp.ä7~J.~ecaiiseillempîCl.yer i~not required either tinder existìng law or explicitly by
. th~R.toRq~,aL.t9fB~9:vip~jts~,Ëinpl~Y$as:.o/ithheq.th Safe coverage,. we 'cire. of the.yiew that:ac()urt.

wöu.MtÓÏi6ltiåê,tHåí:dtheré"isdÁot 'aCåÚs.~co'hnecd~ri' bètweerl theemplöyèâlack . of coverage"

and theernployer' s operàtiOns òrac:tivities.

: '/;"i .......,..ætlt'tlè,rropn~i. ~v:~llifwef3?,sgine~. that .an employer's .failuritt.o provide health. "ire
covèéágeçpdÍJ bea b~rdeJ\ri'bêtritigatedby tne propo;al's pròvisions, it does not appear that
the chàige imposed on employers would, in fact, be used to mitigate that purported burden.
The proposal provides that employer contributions and other moneys received under the
proposal would be used to provide low-income Californians with expanded access to public
programs,suçhas the Medi-Cal prògram and the Healthy Familes Program, and to provide
lower incpme working residents with financial assistance to help with the cost of coverage
through anew state-administered purchasing pool (proposål, p. 4). Thus, for those employers
whose employees do not come within the criteria for those programs or subsidies, the charge
imp,?sed on employers would do nothing to mitigate the purported burden of the employer's

failure to provide employee health care coverage. Conversely, self-employed persons, persons
employed by a business with less than 10 emplo.yees, and their dependent children would all be
eligible to obtain coverage or subsidies under the proposal if they meet the criteria for the
programs or subsidies despite having paid no employer contribution or having no employer
contribution made on their behal. And, even employees provided health care coverage by their
empl~yer wouldt,e eligible for "state financial assistance through the purchasing pool" if they
satisfy the' irtco.re criteria for participation, despite their employer being exempt from the
employer contribution because of electing to offer health care coverage (proposål, p. 5).

We note that the proposal differs in this regard from the provisions of Senate Bil
No.2 of the 2003-04 Regular Session (hereafter S.B. 2) that, as described in its digest, would
have required "... specified heålth benefits to be provided directly by (certain) employers or
through the... (State Health Purchasing Programl" created by S.B. 2. Fees paid by employers

i . S n 'i'. t 1 I i 1 . t. I S Y_ l' f 1 T\ . .suuJect to .0. L. S requirements wouia nave Deen aepositea inro me tate i-eaim t'urcnasing
Fund, that would have been created by the bil, and expended solely to provide health care
coverage to the employees of those employers who paid the fees and to administer the fund

(proposed Sees. 2140.1, 2140.4, and 2210, Lab. C.). In our view, the fee imposed on employers

in S.B. 2 would have been a valid regulatory or service fee because the bil required each

employer subject to its provisions to provide health care coverage to its employees, and the
payment of the fee was only an alternative means that an employer could choose to comply with
that requirement (see Ehrlich v. City of Culver City (1996) 12 CaL.4th 854, 885-886 and Terminal
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froni£li~;it1lpio¥et~:~ptr~tiøhSbtactivities to.bemitigated thereby, there js,jn 0l1l view, no' fair
()rrêa~øt1~blç~asisohwhiçhtoalloçate the costs of thoseptovisionstoemployers for purposes
:'Ofcliaf~~~èritin,g;ln.tirt()nttibutionaseith.era.regiiiat()ry Fee or a feef~r .service.10. 'dddd:;á17b"~t,~tÒ're)ìFí$-our:oEitii9Il ,thai: .the'émpl()yercootrihntion.ihar 'woiild. be . ifuposèd'

· pursuant' tó'th~¿~.ropös~lwo1,ldriÇltconstitute a fee and, as a resiÙt, would becharactèrized as. a
taxforpt1,rpgs~~(öfSecd(i~+. . ......... ......... ...... .' .... . '" .' ..... .' ......

. ..W~)nêXtcörÏsider whether thepróvider contribution would constitute a tax fôr
purposes of Section 3. The proposal would include, as parr of its universal health care coverage
componént,an increaseìn the rates paid to hospitals and to physicians and surgeons under the
Medi~Caiprogranf to encöurage these providers to accept Medi~Cal patiemsand to reduce
what the proposal charactedzes as the "hidden tax" on health care covërage premiums

(proposalip~ 4). According totheproposal,those premiums are increased, in part, by providers
"... shift(ing) uncompensated Medi~Cal costs to other payers" that are passed along as a "hidden
tax" in the form of increased premiums (proposal, p. 8). The proposal additionally identifies
uncompensated costs incurred by providers treating patients without health care coverage as
contributing to the "hidden tax" insofar as those costs are also shifted to other payers (proposal,
pp.3,4,and'S).

As discussed above, a regulatory fee may be assessed in connection with a program
that deters certain conduct by those subject to its terms or imposes specified requirements on
them or mitigates the adverse effects caused by their operations or activities. Regulatory

activity generaly requiresthàt the fee payer conform to certain standards, and the fee supports

9 After being chaptered (Ch. 673, Stats. 2003), S.B. 2 was submitted to the voters by

referendum as Proposition 72 and was rejected by the voters at the general election on November 2,
2004.

10 Because we reach this conclusion, we do. not address the question of whether

calculating the amount of the proposed employer contribution as a percentagt of payroll would be a
fair or reasonable means öf allocating the costs of the proposal to employers. We note, however,
that because of the complexity of allocating costs under a regulatory program, a precise cost-fee
ratio is not required, and the government may employ a flexible assessment of proportionality
retaining "... discretion to apportion the costs of proposal in a variety of reasonable financing

schemes" (California Assn. of Prof. Scientists v. Department of Fish and Game (2000) 79 CaLApp.4th

935,950).
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...(ili:J'.il~iS~!~t~á~fl~r$~J;~1st~.;
:~he .pr9~ider, c~:mt,ri~::~~,t!?n U"J?8~~,\it;,is",:

)~;¡~W;Ct? nFtò"~l-ich ':the~'~:ctiñtr!b~H .,0 ..' pply/;!,'lh'e.'
. pròEoså1,iìnpø.sts certain, equirements on providers topré"éntmedicaLerrotsång health
acquired. ìnfectio,ns(pr~pos~li p. 2)Il ~ However, we. think thatitis.~leàr' thatthe purpose of the .

..provid~r:'c9ii~ribntioIljsnotdtoregtllatetheactivities of 
providers in that regard, but instead, to

. ..' ......ptpvj#~.a%~i~i.~J1~ilJUrl~fI1gJ~r~meclythesodcaUe4"hiddien ..tax".Cons7Quelltlj"yve . are. of the

. "tri~w:U1,~~.¥;Ç9il,~ti:~()lìd.'châbêtérize the provider conrribatiolltlrtHí:r the:pro'pós:aâsa tax and
not a fé¿tosupporta regulatoryprogram.

Neveì:thdes.s,again,slwuld' a .court find that the proposal would ,create a regulatory
ptogf~Ìnwith'.i:éspe2r tQptoviders, whethertne proposéd:Prövidet êOI1i:ributiòn would
constitute a validregülatory fee would, as discussed with respect to the employer contribution,
require a showing that the costs of the purported regulatory program are apportioned in a
manner that bears a fair orreasonablè relationship to the payer's benefitsfrom the regulatory
activity.or the social or economiè"burdens" created by the páyer'soperations or activities

(Sinclair, atpp.870¡ 873-87, 881).
Because the proposal would increase the reimbursement rate paiçi under the

Medi-Cal program, hospitals and physicians and surgeons who treat Medi-Cal beneficiaries
would arguably benefit financialy from that aspect ofthe proposaL. However, no provider is
required by existing law or would be required by the proposal to' treat Medi-Cal patients, other

than the requirement imposed on hospitals to provide emergency services and care to patients
with a life-threatenihgcondition or serious injury or ilness regardless of insurance status or
ability to pay (Sec. 1317, H~& S.c.). Because of the nature of a physician's and surgeon's

practice, the services of some physicians and surgeons may be ineligible for reimbursement
under the Medi-Cal'program, and some physicians and surgeons ~ay be unable to accept new
patients given their current pa.tient load. The provider contribution, howevér, would apportion
the costs ofthe':Medi-Cal reimbursement rate increase among all hospitals and physicians and
surgeons, makihgno exemption for a physician and surgeon or a hospital that elected not to

:..'.....--
,.: ::: ~,: -;';;:-~.'~ :_~~:~

-' :. ,.:", :;;.~-: :

The proposal includes "preventing medical errors and health acquired infections" as
part of its prevention, health promotion, and wellness component and identifies requirements that
would be imposed on providers pursuant to that objective (proposaL. p. 2). The proposal estimates
the total state costs for this component at $150,000,000 but does not specify the amount that would
be expended on preveIiting medical errors and health acquired infections or whether the provider
contribution would fund this particular aspect of the proposal (proposal, p. 10). i
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. partìcipate in tnëMedi-Calprogram as a result oftne increaáedreiml:ursemérit.rate, Medi,CaI
patients, in our view,w9tild dtteccly benefit from having a greatercnoiceforprovidersand from
better bea1th resultipgfrom establishing a relationship with a physician and surgeon and
therebyreceiviilgpreventivecare. CoIwersely,.thepröposal. recognizes that the existIngrate

paid tinder . the Medì~Cal prograrn. does not fairly compensate physidans arid surgeons and
hospitiis for their servìces (ptopôsal, pp. 3, 4, and 8). By increasing that rate, rheproposal
arguably would only more justly compensate these providers for their care of Medi,Calpatiems.

Physicians and surgeons and hospitaIs may also arguably benefit from the proposal's
program to establish a univet~ål health care coverage system insofar as those programs would
secure a source of payment for rheirservices_ However, as with the Medi-Calrateincrease, we
think these programs would only mote justly compensate the providetsfor the care provided to
patients, with the benefit accruing pdndpalyto persons who would obtain health care coverage

Qnder the proposal;ind 9btaitÍ bettermedìcal care aSa result. As the proposal indicates,
incrèi:ing. the, 1vedi,Calrei,mbursement rate and providing. for' universal healihcare' coverage

wollld\reduce,or:eliminate the "hicldehtax" on health care costs resulting from providers

shifting,uncompensate4costs to Other payers (proposaL, pp. 3, 4, and 8)_ However, as
recognized by the proposaL, "(a)ddressing the 'hidden tax' benefits everyone" byreducìng the
costs of health care coverage and the burden on hospital emergency departmenrs from treating
Medi~Cal patients and persons without health care coverage (proposal, pp. 3 and 8). Where an

assessment is expended to provide a general benefit to the public, it is ordinarily considered to
C~ns..;...t~ ~ tax' ~nd not ~ c~c (Bi'da~' Br~s v C_li'(~-":- A ~,,¡- f"__....'_ su--- -- - (\~,. \v . uLu \. C1 "- , "- rL , i ".. ,,,!lvi,ii.. Jl.l'l'c vvmm n., t1 d, dl t_ :7 J¿. ¡_

In addition, we find it diffcult to identify any adverse effects caused by the

operations of hospitals and of physicians and surgeons that would be mitigated by the revenue
generated by the provider contribution under the proposaL. It could be argued that the provider
conrribution woúld mitigate the adverse effects of the increase in premium amounts for health
care coverage resulting from providers shifting costs to other payers, creating, as described by
the proposal, the "hidden tax." As discussed above, in order to constitute a valid regulatory fee
imposed for mitigation purposes, a causal connection, or nexus, must exist between the adverse
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rtquiredtÓ characttrize the providèr 'ëontrihutiqlt 
a..s'â'vâÌidregulai:öry tee .im.posed for- ..-.............:. .............' ". .......
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realize nospeciaLbenent from the prQPos:dnor wooJda nexus existbetwetntheactivitiesor

i~lïfr~~~¡!tíii~~~~t~~~W~~âtj~~;~Jl"'1ifl~~~ilr~tl~':l,~Æ
not conscituteafee and, as a reswt, would be characterizêdasa tax for purposes of Section 3.

In conclusion, it is our opinion that the charges proposed to be assessëd against

certain employers and against physicians and 
surgeons and hospitals by Governoi-

Schwarzenegger's Health Care Proposal would, if enacted, constitUte a tax for purposes of
Section 3 ofArtide XIII A ofthe California Constitution.

Very truly yours, t

Diane F. Boyer~Vine

Legislative Counsel

Jt~ 13 ~
By

Linda B. Dozier
Deputy Legislative Counsel
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